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INTEREST OF AMICI CURIAE

The Amici Curiae (“amici”) are (1) leaders of the legal profession in the Nation’s Capital
who have served as presidents, officers or governors of The District of Columbia Bar or of various
voluntary bar associations, (ii) various local bar associations in their institutional capacities, and
(i11) former officials of the District of Columbia attorney disciplinary system. Many of the amici
have served as lawyers in the federal government, particularly in the Department of Justice. A list
of amici is attached hereto.

We tender this brief in support of Defendants’ Motion to Dismiss.

The Plaintiff challenges the authority of the disciplinary authorities in the District of
Columbia (and elsewhere) to apply to lawyers in the Department of Justice (“DOJ”) the standards
of professional conduct that generally apply to all other lawyers licensed to practice law in their
respective licensing jurisdictions. Amici take no position on the details of any particular
disciplinary case involving actual or proposed professional discipline, including the specific case
that is the focus of the DOJ Complaint.

But amici share a profound concern that the DOJ’s frontal attack on the application of
professional standards by licensing authorities under judicial supervision threatens to erode the
integrity of the courts and the legal profession in the District of Columbia and elsewhere. The
DOJ’s theories are constitutionally unsound, conflict with an explicit federal statute, and would

effectively sanction and, indeed, encourage unethical conduct by insulating it from review.
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INTRODUCTION

This case poses nothing less than a direct challenge to the rule of law as it applies to
government lawyers. Although the Complaint focuses on a single pending disciplinary proceeding
against a single former official of the DOJ, Jeffrey Clark, the arguments made in seeking to enjoin
that ongoing proceeding pose an unmistakable threat to the ability of State and District of
Columbia judicial systems to hold DOJ lawyers to the same standards that apply to all other
lawyers licensed by those systems.

Because the DOJ Complaint misleadingly asserts that the defendants “are prosecuting and
punishing Mr. Clark for a pre-decisional and deliberative internal draft letter that was never issued”
(Complaint at 23, 4130), it is important at the outset to summarize Mr. Clark’s charged conduct
accurately. The Complaint itself (69) links to the actual text of the disciplinary charges, which
the Court may compare with the DOJ’s purported characterization of the predicate for the proposed
sanction.

The matter now pending before the District of Columbia Court of Appeals involves, in
pertinent part, a conclusion by the Board on Professional Responsibility (“BPR”) that Mr. Clark

violated Rule 8.4(a) of the District of Columbia Rules of Professional Conduct and attempted to

violate Rule 8.4(c) by attempting, over a one-week period, “to use his position to promote his
concerns about the integrity of the 2020 election by misrepresenting what Justice Department
investigations had established, without a basis in fact for doing so,” proposing “to have the DOJ
lie” about that issue, and urging that he be appointed as Acting Attorney General in place of the

incumbent. Report and Recommendation of the Board on Professional Responsibility, In the

Matter of Jeffrey B. Clark (Disciplinary Docket No. 2021-D193 at 3, 96, 100). Thus, as alleged

by the District of Columbia disciplinary authorities, the circumstances underpinning the proposed


https://www.dcbar.org/for-lawyers/legal-ethics/rules-of-professional-conduct
https://www.dcbar.org/ServeFile/GetDisciplinaryActionFile?fileName=JeffreyBClark22BD039.pdf
https://www.dcbar.org/ServeFile/GetDisciplinaryActionFile?fileName=JeffreyBClark22BD039.pdf
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professional sanction appear fundamentally different from the DOJ’s characterization of
supposedly benign conduct.
DISCUSSION

A. Enforcement of Professional Ethics Is Profoundly Important.

The system of justice in our country depends on the proper functioning of two institutions:
the courts and the legal profession.

Various mechanisms exist to facilitate the sound functioning of the courts. These
mechanisms include careful processes for selecting judges by appointment or election, regularized
procedures for administering and deciding cases, and opportunities for appellate review.

Similarly, the legal profession — which is regulated by the courts — rests on processes for
assuring that only persons with demonstrated competence and good character will be licensed to
serve as lawyers, whether in private practice or in public service. Once licensed to practice this
profession, lawyers are required not only to maintain competence but also to abide by standards of
ethical conduct that have been developed and refined over generations. See, e.g., District of

Columbia Rules of Professional Conduct; American Bar Association, Model Rules of Professional

Conduct.
Congress created the District of Columbia Court of Appeals in 1970 as the highest court in

the District. See D.C Code §11-102. In creating the Court, Congress was asserting its authority

under Article I, Section 8, cl. 17 of the Constitution to “exercise exclusive Legislation in all Cases

whatsoever” over the District.
The Court of Appeals in turn, “in the exercise of its inherent powers over members of the

legal profession,” created The District of Columbia Bar (“the DC Bar”) as the entity that includes

all lawyers who are licensed to practice law in the District of Columbia. See Rules Governing the



https://www.dcbar.org/for-lawyers/legal-ethics/rules-of-professional-conduct
https://www.dcbar.org/for-lawyers/legal-ethics/rules-of-professional-conduct
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_table_of_contents/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_table_of_contents/
https://code.dccouncil.gov/us/dc/council/code/sections/11-102
https://constitution.congress.gov/browse/article-1/section-8/clause-17/
hrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.dccourts.gov/sites/default/files/2024-01/M281-23--Order%20Promulgating%20Changes%20to%20DC%20Bar%20Rules%20and%20DC%20App.%20Rs_1_9_24.pdf
https://railstotrails-my.sharepoint.com/personal/aferster_railstotrails_org/Documents/Data/personal/Democracy%202025/Trump%20v.%20Fox/Rules%20Governing%20the%20District%20of%20Columbia%20Bar
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District of Columbia Bar (as most recently amended). As part of the Rules, the Court declared:

“All persons admitted to practice law in the District of Columbia” are “subject to the provisions of
the Rules.” (Emphasis added).

The Rules contain no exception for lawyers who are employed by any particular employer,
including the federal government. The Court adopted and, from time to time, has amended District

of Columbia Rules of Professional Conduct binding on all of the lawyers who are members of the

DC Bar.

One of the most important articulations of the distinction between permissible and
impermissible professional conduct is Rule 8.4 (“Misconduct”), which declares in unambiguous
and almost self-evident terms:

“It 1s professional misconduct for a lawyer to:

(a) Violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of another;
(b) Commit a criminal act that reflects adversely on the lawyer’s honesty,
trustworthiness, or fitness as a lawyer in other respects;

“(c) Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;

“(d) Engage in conduct that seriously interferes with the administration of justice * *
% 9

To be meaningful, these ethics standards must be enforced when there is reason to believe
that unprofessional conduct has occurred and when an inquiry, after notice and an opportunity to
be heard, leads to a finding that the lawyer has abused the trust conveyed by the lawyer’s license
to practice law.

Under the Rules promulgated and supervised by the Court, the District of Columbia has a
fair and extensive process for investigating and adjudicating instances of suspected misconduct.

See Rule XI of the Rules Governing The District of Columbia Bar. Section 8 of the Rule XI

provides that “investigations” may commence “upon complaint or otherwise.” Under Section 9(h),


https://railstotrails-my.sharepoint.com/personal/aferster_railstotrails_org/Documents/Data/personal/Democracy%202025/Trump%20v.%20Fox/Rules%20Governing%20the%20District%20of%20Columbia%20Bar
https://www.dcbar.org/for-lawyers/legal-ethics/rules-of-professional-conduct
https://www.dcbar.org/for-lawyers/legal-ethics/rules-of-professional-conduct
https://railstotrails-my.sharepoint.com/personal/aferster_railstotrails_org/Documents/Data/personal/Democracy%202025/Trump%20v.%20Fox/Rule%208.4
https://www.dcbar.org/about/who-we-are/rules-and-bylaws/rules-governing-the-district-of-columbia-bar
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any lawyer who objects to findings or recommendations made after a hearing is entitled to review
by the Court of Appeals.

The defendants embody the three components of this disciplinary system — the Office of
Disciplinary Counsel, which investigates potential misconduct; the Board on Professional
Responsibility, which hears and makes recommendations on any charges flowing from any
investigation; and the Court of Appeals, which reviews contested findings of misconduct and
determines professional sanctions.

The supplemental brief filed by defendant Office of Disciplinary Counsel (ECF Document
24) makes clear the basis on which the attorney disciplinary process has been instituted with
respect to Mr. Clark. As they explain, the DOJ makes a misleading assertion that the defendants
“are prosecuting and punishing Mr. Clark for a pre-decisional and deliberative internal draft letter
that was never issued.” (Complaint at 23 q130). Rather, the disciplinary process to date has
focused on a series of alleged actions by Mr. Clark to raise false challenges to the legitimacy of
the 2020 Presidential election results, his attempt to use the DOJ to advance that false narrative,
and his effort to seek his own career advancement to the highest office in the DOJ by advancing

that scheme. ECF Document 24, at 4, 9; see, also, MAJORITY STAFF REPORT, U.S. SENATE

COMMITTEE ON THE JUDICIARY, SUBVERTING JUSTICE passim (October 7, 2021).

The District of Columbia Court of Appeals has the ultimate responsibility for evaluating
Mr. Clark’s conduct, and the Court is still considering issues of both culpability and sanction (if
any). Nevertheless, it is fair to say that such dishonest and fraudulent conduct, if proved, would
constitute the kinds of violations of Rule 8.4(b)-(d) for which any other member of the DC Bar

would be subject to professional sanction.


https://www.judiciary.senate.gov/imo/media/doc/Interim%20Staff%20Report%20FINAL.pdf
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The DOJ seeks to exempt one of its former employees from enforcement of these standards,

and by implication to remove all DOJ lawyers from this oversight. This unprecedented initiative

must fail.

B.

The DOJ’s Legal Theories Are Unsound and Disruptive to the System of
Professional Discipline.

As alleged in the Complaint, the DOJ, suing in the name of the United States, invokes four

theories for displacing the ordinary disciplinary authorities:

the Separation of Powers purportedly prevents lawyer-discipline systems from doing
anything that might “depriv[e] the Attorney General of control over Department of
Justice attorneys;”

the Supremacy Clause allegedly prohibits authorities in the States and the District of
Columbia from “interfering” with federal functions;

the President’s constitutional immunity from criminal liability under Trump v. United
States, 603 U.S. 593, 609 (2024), somehow insulates lawyers in the DOJ from being
held accountable for their unethical conduct; and

lawyers from the DOJ in the current Administration (and other lawyers who have
assisted Mr. Trump in various capacities) have been “targeted” for ethics complaints

and treated more harshly than other lawyers.

Each of these theories collapses under analysis.

Invoking the first two theories, the DOJ argues that the Separation of Powers and the

Supremacy Clause prohibit authorities in the States and the District of Columbia from “interfering”

with federal functions. Both theories reflect a fundamental ignorance of the history of professional

regulation under the Constitution. Instead, the preeminent role of the judiciary in regulating the

conduct of lawyers — an allocation that Congress explicitly confirmed applies to lawyers employed
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by the federal government — disposes of both the Separation of Powers and Supremacy Clause
theories.

1. Separation of Powers: Regulation of Lawyer Conduct Is a Judicial Function. The

development of the Anglo-American legal system has rested on the premise that ethical conduct
by lawyers is fundamental to the administration of justice. That system, including enforcement of
ethical standards, is administered by the courts.

As a comprehensive 2021 study published in the Georgetown Journal of Legal Ethics
reported, the approach to “the legal profession in pre-revolutionary England influenced the
development and regulation of the legal profession” in the American colonies:

“Perhaps the most sweeping and notable piece of legislation addressing the regulation of

attorneys was the Attorneys and Solicitors Act of 1729 * * *, This act formalized the courts’
power to regulate attorneys * * *,

ksksk

“In addition to regulating the education and admittance of new attorneys, the 1729 act
reauthorized courts to exercise control over attorney conduct and administer discipline.”
(Footnotes omitted) (emphasis added).

Before the Declaration of Independence, the American colonies had varying approaches to
licensing lawyers, but they shared the British understanding that supervision of ethical practice of
lawyers, once licensed, was the prerogative and responsibility of the judiciary.

The same point was made by a leading scholar on professional ethics, Professor Charles
Wolfram, who observed:

“Not surprisingly, the method of dealing with miscreant lawyers in the colonies
was borrowed by colonial courts directly from England where it was already centuries
old. English common law courts had regularly used the concept of disbarment and imposed
the sanction. The colonial disbarment procedure was to continue through the 1960s with
hardly any significant alteration other than the introduction of bar associations as the

complainant in the late nineteenth century and greater attention to the requirements of due
process.” (Emphasis added).


https://www.law.georgetown.edu/legal-ethics-journal/wp-content/uploads/sites/24/2022/08/GT-GJLE210064.pdf?shem=rimspwouoe,
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1460&context=roundtable&shem=rimspwouoe,
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As such historical surveys demonstrate, the practice of regulating the ethical behavior of
lawyers under the United States Constitution reflects the centuries-old tradition that, in terms of
the allocation of governmental powers, it is the courts and their institutions — not executive branch
officials — that determine whether a lawyer has transgressed professional standards.

Indeed, Section 35 of the First Judiciary Act of 1789 (1 Stat. 92) explicitly declared that it
was up to the newly established federal courts to determine who would be permitted to practice
before them. The Act provided that parties could appear in the federal courts with “assistance of
such counsel or attorneys at law as by the rules of the said courts respectively shall be permitted
to manage and conduct causes therein.” (Emphasis added).

As the Supreme Court recognized unanimously 170 years ago:

“it has been well settled by the rules and practice of common law courts that it rests
exclusively with the court to determine who is qualified to become one of its officers as

an attorney and counselor and for what cause he ought to be removed.” Ex Parte Secombe,
60 U.S. 9, 13 (1856) (emphasis added).

Relying on this history, the Court in 1868 declared that even Congress could not prescribe
requirements or prohibitions that would be binding on courts regarding the qualification of lawyers
to practice law:

“Attorneys and counselors are not officers of the United States; * * *. They are officers
of the court, admitted as such by its order upon evidence of their possessing sufficient legal
learning and fair private character. * * * The order of admission is the judgment of the
court that the parties possess the requisite qualifications as attorneys and counselors, and
are entitled to appear as such and conduct causes therein.” £x Parte Garland, 71 U.S. 333,
378-379 (1866) (citations omitted) (emphasis added).

The Court continued:

“From its entry, the parties become officers of the court, and are responsible to it for
professional misconduct. They hold their office during good behavior, and can only be
deprived of it for misconduct ascertained and declared by the judgment of the court after
opportunity to be heard has been afforded. Their admission or their exclusion * * * is the
exercise of judicial power, and has been so held in numerous cases.” Id.


https://supreme.justia.com/cases/federal/us/60/9/
https://supreme.justia.com/cases/federal/us/71/333/
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Thus, it has been settled for centuries that, in terms of “separation of powers,” the supervision of
the conduct of lawyers is “the exercise of judicial power.”

Eventually, the responsibility for licensing and disciplining lawyers was transferred from
individual courts to court systems, typically under the supervision of the highest court of the State
(and, as prescribed by Congress in 1970, the District of Columbia Court of Appeals). But the
principle has remained the same. Supervision of the ethical conduct of lawyers as lawyers remains
with the judicial systems of the States or the District of Columbia where the lawyers are admitted
to the bar. Thus, in 1979 the Supreme Court unambiguously reaffirmed:

“Since the founding of the Republic, the licensing and regulation of lawyers has been left

exclusively to the States and the District of Columbia within their respective jurisdictions.

The States prescribe the qualifications for admission to practice and the standards of

professional conduct. They also are responsible for the discipline of lawyers.” Leis v.

Flynt, 439 U.S. 438, 442 (1979) (per curiam) (emphasis added).

In addition to broad disciplinary power invested in the court system in which a lawyer is
licensed to practice law, individual courts, including federal courts, have the authority to discipline
lawyers allowed to practice before them:

“Courts have long recognized an inherent authority to suspend or disbar lawyers. *

* * This inherent power derives from the lawyer's role as an officer of the court which

granted admission.
kskosk

“The license granted by the court requires members of the bar to conduct themselves in a

manner compatible with the role of courts in the administration of Justice.” /n re Snyder,

472 U.S. 634, 643-644 (1985).

An employer — whether a law firm, or a corporation, or a State, local, or federal government
agency such as the DOJ — may decide whether or not to discipline a misbehaving lawyer as an

employee. But the authority to make that employment choice does not preempt the authority of

State or District of Columbia disciplinary authorities to impose professional discipline on such a


https://supreme.justia.com/cases/federal/us/439/438/
https://supreme.justia.com/cases/federal/us/439/438/
https://supreme.justia.com/cases/federal/us/472/634/
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person as a lawyer. That judicial authority and responsibility for professional discipline applies,
regardless of the identity of the lawyer’s employer, including lawyers working for the DOJ.
For example, in the wake of the Watergate scandal, State and DC attorney disciplinary

authorities initiated disciplinary proceedings against twenty-nine lawyers, including lawyers

employed by the government; the DOJ lawyers who were sanctioned included the Attorney
General, the Deputy Attorney General, and an Assistant Attorney General. None of them had the
temerity to claim that their federal employment created some kind of constitutional immunity from
professional accountability for their misconduct, even when it involved acting on direct orders
from the President or assisting him in exercising government power.

2. Supremacy Clause: State and District of Columbia Judicial Systems Are

Authorized to Monitor Professional Conduct of Federal Lawyers. Much of the preceding
analysis dispels the DOJ’s injudicious contention that, under the “Supremacy Clause,” any of the
District of Columbia disciplinary actions in this case “are invalid under Article II of the U.S.
Constitution.” That contention rests on no precedent of the Supreme Court or other federal court.
It manifests solely the ipse dixit that Article II vests the President with sweeping authority over
Executive Branch employees unconstrained by any other provision of the Constitution.

a. Federal Supremacy Does Not Displace State Regulation of Lawyer Conduct. As

Hamilton noted in explaining the scope of the Supremacy Clause in FEDERALIST No. 33, “acts of

the larger society [the national government] which are not pursuant to its constitutional powers,
but which are invasions of the residuary authorities of the smaller societies [states]” do not become
the supreme law of the land. Indeed, he characterized such acts as “merely acts of usurpation, and
will deserve to be treated as such.” For that reason, the Supremacy Clause needs to be recognized

not only as a source of authority for federal government action, but as a constraint on assertions of

10


https://www.chapmanlawreview.com/2013/08/62/
https://repository.uclawsf.edu/cgi/viewcontent.cgi?article=3398&context=hastings_law_journal
https://guides.loc.gov/federalist-papers/text-31-40
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federal power. See Bradford R. Clark, The Supremacy Clause as a Constraint on Federal Power,
71 GEO. WASH. L. REV. 91 (2003).

Hamilton’s view of the limited scope of the Supremacy Clause was promptly confirmed by
the adoption of the Tenth Amendment, which declares that “[t]he powers not delegated to the
United States by the Constitution, nor prohibited by it to the States, are reserved to the States

respectively, or to the people.” U.S. Const. Amend. X.

The Tenth Amendment thus carves out a broad range of governmental actions by States
and local governments that are not subordinated to federal supremacy. Regulation of the practice
of law is one of those functions.

As discussed in the preceding section regarding “separation of powers,” both history and
Supreme Court precedent demonstrate that regulation of the eligibility of persons to practice law
is a function reserved to the States, particularly the courts in the several States.

The Supreme Court on occasion has provided guidance when federal courts have found it
necessary to address professional misconduct in federal practice but has refrained from such
supervision when State courts are addressing misconduct by lawyers within their judicial systems.
See, e.g., Snyder, 472 U.S. at 643-644, and Ex Parte Wall, 107 U.S. 265, 290 (1883). A corollary
of that function of the State courts (and now District of Columbia courts) is the authority to
determine whether a licensed lawyer has departed from governing professional norms.

Thus, the Tenth Amendment’s express reservation of power to the States precludes the DOJ
from inviting this Court to commandeer the District of Columbia’s attorney disciplinary process.

See, e.g., Printz v. United States, 521 U. S. 898 (1997). Although Articles I and II of the

Constitution vest extensive powers in Congress and the President, “conspicuously absent” from

the list of such powers “is the power to issue direct orders to the governments of the States,”

11


https://constitution.congress.gov/constitution/amendment-10/
https://railstotrails-my.sharepoint.com/personal/aferster_railstotrails_org/Documents/Data/personal/Democracy%202025/Trump%20v.%20Fox/Ex%20Parte%20Wall
https://supreme.justia.com/cases/federal/us/521/898/
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whether those orders are issued by the President, by Congress, or by the federal judiciary. Murphy

». NCAA. 584 U.S. 1. 15 (2018).

b. Congress Expressly Confirmed That DOJ Lawyers Are Subject to State Disciplinary

Regulation. Furthermore, it is well settled that Congress has power to authorize State or local
regulation, even if it were otherwise preempted by federal “supremacy” interests. See, e.g.,

Northeast Bancorp, Inc. v. Board of Governors, Federal Reserve System, 472 U.S. 159 (1985).

Here Congress has affirmatively exercised its power under Article I of the Constitution to confirm
the authority of State and District of Columbia judicial systems to apply their professional
standards to federal lawyers, including DOJ lawyers, who hold professional law licenses from
those jurisdictions.

Congress created the Department of Justice in 1870. Congress has defined its authority
and responsibilities in chapter 31 of the Judicial Code, 28 U.S.C. §§ 501ef seq. Since at least 1938,
Congress has prohibited the DOJ from hiring any attorney “unless such person be duly licensed
and authorized to practice as an attorney under the laws of a State, territory, or the District of
Columbia.” Congress further prescribed the source of the standards of professional conduct that
lawyers in the DOJ must observe, and approved the authority of judicial systems such as those in
the District of Columbia to enforce those standards.

The so-called McDade-Murtha Amendment, 28 U.S.C. §530B, provides:

“§530B. Ethical standards for attorneys for the Government

“(a) An attorney for the Government shall be subject to State laws and rules, and local
Federal court rules, governing attorneys in each State where such attorney engages in that
attorney's duties, to the same extent and in the same manner as other attorneys in that
State.

“(b) The Attorney General shall make and amend rules of the Department of Justice to
assure compliance with this section.” (Emphasis added).

12


https://supreme.justia.com/cases/federal/us/584/16-476/
https://supreme.justia.com/cases/federal/us/584/16-476/
https://supreme.justia.com/cases/federal/us/472/159/
https://www.justice.gov/jmd/ls/establishment-department-justice-pl-41-97
https://www.law.cornell.edu/uscode/text/28/part-II/chapter-31
https://www.congress.gov/crs_external_products/RL/PDF/RL31221/RL31221.2.pdf?inline=1&shem=rimspwouoe,
https://www.law.cornell.edu/uscode/text/28/530B
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In unambiguous terms, therefore, Congress has insisted in the McDade Amendment that
DOJ lawyers must be subject to ethical standards “to the same extent and in the same manner as
other attorneys in that State.” Id. Under its “exclusive” Article I, Section 8 authority to enact
legislation for the District of Columbia, Congress has declared that the District of Columbia Court
of Appeals is to be treated in the same way as “the highest court of a State.” 28 U.S.C. § 1257(b).
As a consequence, the standards promulgated by the District of Columbia Court of Appeals to
govern the conduct of members of the DC Bar have the same effect as those adopted by the courts
systems in the fifty States to bind the conduct of members of their respective bars.

Not surprisingly, the DOJ complied with the statutory requirement that the Attorney

General issue regulation to assure compliance with this national policy. Thus, Part 77 of the DOJ

regulations, 28 C.F.R. declares:

“§ 77.1 Purpose and authority.

“(a) The Department of Justice is committed to ensuring that its attorneys perform
their duties in accordance with the highest ethical standards. The purpose of this part is 7o
implement 28 U.S.C. 530B and to provide guidance to attorneys concerning the
requirements imposed on Department attorneys by 28 U.S.C. 530B.

skokok

§ 77.2 Definitions.

dkokok

(h) The phrase state laws and rules and local federal court rules governing
attorneys means rules enacted or adopted by any State or Territory of the United States or
the District of Columbia or by any federal court, that prescribe ethical conduct for
attorneys and that would subject an attorney, whether or not a Department attorney, to
professional discipline, such as a code of professional responsibility.

skokok

“§ 77.3 Application of 28 U.S.C. 530B.

“In all criminal investigations and prosecutions, in all civil investigations and
litigation (affirmative and defensive), and in all civil law enforcement investigations and
proceedings, attorneys for the government shall conform their conduct and activities to
the state rules and laws, and federal local court rules, governing attorneys in each State
where such attorney engages in that attorney's duties, to the same extent and in the same
manner as other attorneys in that State * * * .’

13


https://www.ecfr.gov/current/title-28/chapter-I/part-77
https://www.ecfr.gov/current/title-28/chapter-I/part-77
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(All emphases added).

On its face, the McDade Amendment, as implemented by DOJ’s own regulations, leaves
the DOJ with no room — at least, no legitimate room — to deny that lawyers who are employed by
the DOJ and are members of the DC Bar are subject to the same professional standards to the
“same extent” and enforced in the “same manner” as every other member of the DC Bar.

Before this Court, the DOJ nevertheless argues that allowing outside disciplinary
authorities to sanction unethical conduct by DOJ lawyers could interfere with important federal
functions. But in enacting the McDade Amendment (and consistently defeating proposals to

weaken it), Congress deliberately rejected precisely these assertions, which the DOJ had advanced

from 1980 and afterwards — that “nothing” in “state or local standards should be construed as an
impediment to federal law enforcement efforts.” To the contrary, Congress decided in Section
530B that, in pursuing legitimate federal goals, federal lawyers must abide by the same
professional standards that lawyers in private practice must observe in pursuing their clients’
legitimate objectives.

The DOJ’s complaint in this case thus flouts the statutory command — as confirmed by the
DOJ’s own regulations — that the Attorney General is obliged to see to it that DOJ lawyers (and
other federal lawyers) are to be held to ethical standards “to the same extent and in the same
manner as other attorneys in that State” in which the lawyer is licensed. 28 U.S.C. §530B(a).

The DOJ is demanding that this Court (and, implicitly, every other court) ignore the clear
commands of the McDade Amendment and, in the case of the states, the Tenth Amendment, and
insert itself into State or District of Columbia bar and judicial processes. The objective is to ensure

that a former senior Justice Department official can avoid accountability for actions that, if proved,
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may warrant professional discipline. This distortion of logic and precedent does no credit to
lawyers who claim to speak for the people of the United States of America.

Indeed, in addition to the Acting Attorney General’s filing of this meritless complaint in
violation of an explicit federal statute imposing precisely the opposite duty upon the Attorney

General, the prior Attorney General, Pam Bondi, actually proposed a rule directly contrary to the

statutory requirement. Her proposal would purport to make the disciplinary responsibilities of
State and District of Columbia authorities subordinate to the decisions of the Attorney General.

The proposed rule was widely criticized, and has not been adopted.

If DOJ ultimately adopts this proposed rule, State and District of Columbia bar and
disciplinary system authorities will have standing to challenge the rule under multiple provisions

of Section 706(2) of the Administrative Procedure Act (e.g., “agency action, findings, and

conclusions found to be— (A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law; (B) contrary to constitutional right, power, privilege, or immunity; (C) in
excess of statutory jurisdiction, authority, or limitations, or short of statutory right”).

3. Derivative Immunity: Unique Presidential Immunity Does Not Excuse Unethical
Conduct By DOJ Lawyers Particularly indefensible is the DOJ’s attempt to extend the

controversial decision in Trump v. United States, 603 U.S. 593(2024), which created for the

President an extraordinary immunity from criminal liability for his official acts, beyond its defined
limits. The DOJ argues:
“The President’s constitutionally required immunity would provide little protection if
Executive Branch attorneys could be targeted for internal Executive Branch deliberations.”
(Complaint 93).

The stated rationale for the decision in Trump, however, is that the President is “unique” in

the constitutional system. It is astonishing that the DOJ appears to be arguing that, for the President
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to be able to plan a criminal conspiracy, such as a bribery scheme or some fraud, for which he may
not be prosecuted, his co-conspirators in the planning must also escape accountability. Even the
members of the majority in 7rump did not suggest that his immunity from criminal liability would
exempt his subordinates from culpability, if they committed crimes at his behest.

Indeed, the prosecution of President Nixon’s White House and DOJ co-conspirators was
never questioned, either at the time or in 7rump. In short, a government lawyer has no special
privilege to counsel a president to commit a crime (as convictions of White House counsel John
Ehrlichman and John Dean and Attorney General John Mitchell graphically illustrate).

Moreover, this case does not involve exposure to criminal liability, which was at issue in
Trump. What is at stake are potential civil and administrative consequences. In Trump, the Court
analogized to the President’s unique absolute immunity from certain civil claims under Nixon v.
Fitzgerald, 457 U.S. 731 (1982). But the Court simultaneously confirmed the well-established
rule that the aides with whom the president consulted on those same matters do not enjoy

comparable immunity. See Harlow v. Fitzgerald, , 457 U.S. 800 (1982).

A government lawyer is not excused from the ordinary ethical constraints that prohibit
every lawyer from assisting a client in planning a fraud. Certainly, nothing in the 7rump decision
purported to create such a disgraceful notion.

4. Disparate Treatment. Courts May Be Trusted to Enforce Professional Standards

Fairly. Finally, the DOJ complains about the unusual number of ethics complaints filed against
lawyers affiliated with President Trump, including lawyers in the DOJ. Of course, even if accurate,
this assertion does not justify the inference that the DOJ wants the Court to draw. It is like
complaining that the medical profession had to go into high gear to deal with an unusually

extensive pattern of illnesses during the COVID pandemic.
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a. The Courts Can Assure Fair and Consistent Application of Professional Standards. The
DOJ also alleges that some of these government lawyers are being treated more severely than some
other lawyers who engaged in conduct of comparable or greater impropriety (at least as the DOJ
would see it). Amici do not comment on the merits of any specific cases, including the pending
Clark matter, in which the Court of Appeals ultimately will decide whether misconduct has been
proved and, if so, what disciplinary consequences should follow.

One might suggest that lawyers in public service, exercising the remarkable power and

privilege to appear in the name of the “the United States of America” (see 28 U.S.C. §516), might

be expected to adhere to even higher standards than lawyers representing purely private interests.
But lawyers for the government surely are not entitled to observe lower standards or to engage in
conduct forbidden to any other lawyers licensed to practice law, which would be the effect of the
broad immunity claimed by the DOJ.

Moreover, there is no apparent reason why the courts in the District of Columbia or in the
States that ultimately rule on the propriety of professional discipline are incapable of fairly
evaluating the seriousness of any alleged misconduct and tailoring the degree of discipline (if any)
to the facts of the particular case. For this Court to intervene while the District of Columbia Court
of Appeals still has the Clark matter pending before it would abrogate core principles of comity
and ripeness, which — at a minimum — strongly counsel abstention .

b. DOJ Tradition Recognizes That Federal Lawyers Must Adhere to At Least the High
Standards Applicable to All Other Lawyers. Perhaps the most troubling part of the DOJ’s pursuit
of'this case is that it reverses the long-standing tradition of the Department to emphasize the highest
professional standards.

The DOJ itself proudly proclaims:
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“Honesty and Integrity. The Justice Department’s employees adhere to the highest
standards of ethical behavior, mindful that, as public servants, we must work to earn the
trust of, and inspire confidence in, the public we serve.”

Despite occasional lapses by individual members of the DOJ, including some high-ranking
officials, this understanding has been the hallmark of the DOJ tradition for generations.

For example, nearly ninety years ago, the Supreme Court summarized the special ethical
obligations of lawyers in the DOJ in a case that, while involving a criminal prosecution, expressed
the principle that traditionally guided DOJ lawyers in all functions about their distinct obligations.
A DOJ lawyer —

“is the representative not of an ordinary party to a controversy, but of a sovereignty whose

obligation to govern impartially is as compelling as its obligation to govern at all, and

whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that
justice shall be done. * * * But, while he may strike hard blows, he is not at liberty to

strike foul ones.” Berger v. United States, 295 U.S. 78, 88 (1935).

Indeed, this vital principle is reflected on the face of the seal of the Department of Justice

itself.

At common law in England, before American independence, it was customary for criminal

charges to be introduced with a “Law Latin” phrase that, translated, declared: “Now comes [name],
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Attorney-General, who prosecutes on behalf of our Lord, the King.” (Emphasis added). But

according to the DOJ itself, as most recently refined by presidential order in 1934, the seal of the

DOJ proclaims: “Qui Pro Domina Justitia Sequitur” —“Who comes to plead on behalf of our lord,
Justice.” (Emphasis added).

In this country, lawyers in public service, including especially the DOJ, are ethically bound
to serve justice — not a “king,” whatever title he holds.

Against this backdrop, eighty-five years ago, highly respected Attorney General Robert H.

Jackson delivered an iconic address in which he reminded lawyers of the DOJ of their high ethical

duty to avoid any temptation to “participate in the operation of the machinery of practical politics”:
“If the prosecutor is obliged to choose his cases, it follows that he can choose his
defendants. Therein is the most dangerous power of the prosecutor: that he will pick people
that he thinks he should, rather than pick cases that need to be prosecuted.”
One high ranking veteran of the DOJ (until 2019), former Deputy Solicitor General

Michael R. Dreeben, who appeared before the Supreme Court on behalf of the United States in

more than 100 cases, recently confirmed that DOJ had “traditionally inculcated Jackson’s values

through institutional structures and role models.” But he warned about the consequences of
accepting the notion that the DOJ may be just another instrument of presidential score-settling:
“Jackson’s aspiration that prosecutorial decisions should be impartial would be hard to
maintain in a Justice Department that defines as its prime mission carrying out the
President’s will.”
It also is a matter of public record that the current Administration has deliberately “gutted”
the staff members and organizations within the DOJ that traditionally have been responsible for
overseeing the ethical performance of DOJ lawyers and other federal officials. It has fired,

transferred, or diminished the role of lawyers in the Office of Professional Responsibility and the

Office of the Inspector General as well as the Criminal Division’s Public Integrity Section.
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Particularly egregious is the neutering of DOJ’s Office of Professional Responsibility, which
admits that it was —

“established in 1975 in response to professional misconduct associated with the Watergate

scandal. OPR’s primary mission is to ensure that Department attorneys perform their duties

in accordance with the high professional standards expected of the nation’s principal law
enforcement agency.”

Former Deputy Solicitor General Dreeben suggested one remaining external “constraint”
on potential misconduct by DOJ lawyers:

“Prosecutors, of course, are members of the bar, and thus are susceptible to the enforcement

of professional-responsibility principles that require the impartial use of prosecutorial

power. This is a real constraint.”
But this “constraint” is precisely what DOJ is asking this Court to undermine.

Rigorous investigation of possible misconduct by DOJ lawyers is a vital matter of public
interest. As the DOJ Office of the Inspector General acknowledges:

“Criminal wrongdoing and administrative misconduct by Department employees

undermine the public’s trust in the Department. The Department can gain the public’s

confidence by supporting investigation of its personnel who engage in wrongdoing.”

(Emphasis added).

Yet, in this case, the DOJ is seeking to close off precisely the kind of investigation that centuries
of history and law have authorized.

Every attorney in the DOJ, from the Attorney General on down, “is the representative not
of an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially
is as compelling as its obligation to govern at all . . . .” Berger v. United States, 295 U.S. at 88. In
this case, the DOJ has chosen to abandon that standard in favor of an assault on the longstanding

authority of State and District of Columbia courts to discipline members of their bars. The DOJ

has neither constitutional nor statutory authority to evade this well-established system. Rather,
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there is every reason, as a matter of law, for the Court to reject the DOJ’s preemptive demand in
this case.

If ever there were a time to rely solely on the internal DOJ supervision of the professional
ethics of federal government lawyers, this would hardly be the time to do so.

Rather, there is every reason, as a matter of law, for the Court to reject the DOJ’s preemptive
demand in this case.

CONCLUSION
The Motion to Dismiss should be granted.
Respectfully submitted.
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and promoting the rule of law. TLA-DC champions the constitutional right to trial by
jury, supports access to justice for all, and works to protect public safety through legal
accountability. The organization is a strong advocate for ethical advocacy, the
independence of the legal profession, and the integrity of the courts.

Washington Council of Lawyers (WCL)

Washington Council of Lawyers (WCL) is a voluntary bar association committed to
ensuring that our legal system treats everyone fairly, regardless of money, position, or
power. Our members represent the legal community’s diversity: They come from law
firms, law schools, private and nonprofit organizations, and the government.

WCL promotes pro bono and public-interest law by building partnerships between the
public, private, and nonprofit sectors; volunteering to provide legal services to those
who need them; training and mentoring the next generation of public-interest
advocates; and supporting policies that expand access to justice.

Women’s Bar Association of the District of Columbia (WBADC)

The mission of the Women’s Bar Association of the District of Columbia (WBADC)
1s to maintain the honor and integrity of the profession, promote the administration of
justice, and advance and protect the interest of women lawyers. The WBADC
envisions a world in which all women lawyers are empowered to achieve personal
and professional success and satisfaction, where all members are meaningfully
connected, engaged, and mentored, and where diversity, equity, and inclusion are
hallmarks of our programming and leadership. WBADC works through its advocacy
voice and community service to improve the legal profession and society as a whole
and promote the rule of law.
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